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OP1 NI ON

McMurray, J.

In this divorce action, the defendant, David M King,
(husband) challenges the equity of the trial court's division of
the marital estate. He asserts that it was not an equitable

division. We respectfully disagree and affirmthe trial court.



The parties were married on Novenber 11, 1990. The house
whi ch becane the marital residence was originally owned by the
plaintiff, Ann C. King, (wife). On Decenber 3, 1991, the parties
executed a warranty deed creating a tenancy by the entirety in the
marital residence which converted the property into marital
property. The warranty deed states:

It is the express intention of [the wife] to create

a tenancy by the entireties in herself and her husband,

David M King in and to the above descri bed real property

[the marital residence] in accordance with the provisions

of T.C.A § 66-1-109.

In January of 1992, the parties refinanced their hone. At
that tinme the property was encunbered by a nortgage in the
princi pal amount of approxi mately $100, 000.00. The parties' new
nortgage was in the principal amount of $120,000.00. Thus, the
i ndebt edness on the marital residence was increased by an addi-
tional $20,000.00. The additional funds were spent by the parties

to renovate the house. The renovation resulted in an increase in

t he val ue of the property.

At the tinme of the marriage, the husband was enployed by a
conpany called Nichisu Amrerica, Inc. The conpany termnated its

American workers during 1993 and 1994, resulting in the husband' s

|l oss of his job. The husband filed suit against N chisu for
wrongful discharge, and this |awsuit is apparently still pending in
federal court. After he was term nated by N chisu, the husband



started his own conpany cal |l ed Total Production Resources. H s new

busi ness began operation in August or Septenber of 1994.

On February 15, 1995, the parties borrowed $15, 000.00 to help
fi nance the husband's new business. This |oan was secured by a
second nortgage on the marital residence. The business had cash
fl ow problens, and in early 1995, the parties jointly signed a note
payable to the husband's business partner, Bill Smth, for
$25, 000. 00. The noney was also used to help finance Total

Pr oducti on Resources.

In Novenber of 1993, the parties purchased sone rental
property, consisting of tw houses |ocated in dinton. The
purchase price for the rental property was $20, 000. 00. The parties
nort gaged t he property in the anount of $38,400.00. The additiona
$18, 400. 00 was used to renovate the houses. The wife testified
that they borrowed an additional $25,423.00 in order to get the

houses in "livable condition."

The parties separated on Septenber 5, 1995. The wife filed

for divorce on October 13, 1995. The husband's answer stated: "in
an effort to achieve an equitable and expeditious resolution of
this matter, defendant alleges in the affirmative, wthout
admtting to any specific act or conduct, that plaintiff is

entitled to a divorce pursuant to T.C. A. 8 36-4-102(a)(1)."



It appears from the testinony that the parties kept their
finances entirely separate during the marriage. Until their
separation, the wife paid 65%of the first nortgage on the narital
residence and the husband paid 35% The wife testified that the
husband insisted on this arrangenent because the wfe's two
daughters froma previous marriage lived with themin the house.
The husband made paynents on the second nortgage until the parties
separ at ed. It is undisputed that the husband never made any
paynents on the rental property encunbrances and had very little,
if anything, to do with the rental property during the marriage.
During the approximately 13 nont hs between the parties' separation
and the divorce hearing, the wfe made all paynents on the first
and second nortgages on the marital residence and the rental

property encunbrances.

After a bench trial on October 11, 1996, a final decree was
entered on Cctober 28, 1996. The trial court found the val ue of
the marital residence to be $160, 000. 00 and establ i shed the equity
therein at $43,000. 00. The trial court further found that the
equity in the rental houses was $23,000.00.* The trial court's
menor andum opinion reflects the followng regarding equity and
I ndebt edness:

The Court finds that there is an equity in the
marital honme of $43,000. The Court further finds, based

INei t her party questions the court's findings as to the amunt of the equity.
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upon the testinony, that thereis an equity in the rental
property of $23, 000.

* * * *

| have a total debt of nearly $41,500, when |
consider all of the debt. The Court recogni zes that
there has been, during the period of separation, a
substantial sumof noney that Ms. King has paid towards
the joint debts of the parties, and | believe that it is
appropriate to award the marital residence and t he rental
property to Ms. King and to require her to assune all of
the marital debt as set forth on her list, which is sone
nearly $42,000. So there's $46,000 [sic] in equity, and
nearly $42,000 in debt that the Court assigns to her with
respect to those itens.?

The trial court assigned to the husband the responsibility of
payi ng the $25,000.00 debt to his business partner. The court
awar ded each party the personal itens in his or her possession
with the exception of certain itens belonging to the husband which
were still at the marital residence. These itens were ordered to
be turned over to the husband. The court awarded the husband al

interest in his wongful discharge claim against his forner

enpl oyer.

Regardi ng distribution of marital property, T.C A 8§ 36-4-121

provides in relevant part:

vttty e b vt prrprrtys o (a)(1) Inall actions
for divorce or separate support and maintenance, the
court having jurisdiction thereof may, upon request of
either party,... equitably divide, distribute or assign

2The debts under discussion here are in addition to the outstandi ng nortgages
on the real property.



the marital property between the parties w thout regard
to marital fault in proportions as the court deens just.

* * * *

(c) I'n nmaking equitable division of marital prop-
erty, the court shall consider all relevant factors
i ncl udi ng:

(1) The duration of the marri age;

(2) The age, physical and nmental health, vocati onal
skills, enployability, earning capacity, estate, finan-
cial liabilities and financial needs of each of the
parties;

(3) The tangi ble or intangi ble contribution by one
(1) party to the education, training or increased earning
power of the other party;

(4) The relative ability of each party for future
acqui sitions of capital assets and incone;

(5) The contribution of each party to the acquisi-
tion, preservation, appreciation or dissipation of the
marital or separate property, including the contribution
of a party to the marri age as honenaker, wage earner or
parent, with the contribution of a party as honemaker or
wage earner to be given the same weight if each party has
fulfilled its role;

(6) The value of the separate property of each party;

(7) The estate of each party at the tinme of the marri age;

(8) The econom c circunstances of each party at the
time the division of property is to becone effective;

(9) The tax consequences to each party; and
(10) Such other factors as are necessary to consi der
the equities between the parties.
W will first consider the trial court's action in awarding
the marital residence entirely to the wife. As noted earlier, the

wife testified she had nade all paynents on the resi dence since the



parties separated sone 13 nonths prior to the hearing. These
paynments anmounted to sonme $20,000.00. It is altogether reasonable
to give credit to the wife for these paynents in dividing the
equity in the marital residence. Further, the court ordered the
wife to assume approximtely $42,000.00 in narital debt not
including the first and second nortgage on the marital residence,
which she is also required to pay. Therefore, the equity in the
marital residence was, for all practical purposes, offset by the
debts assigned to the wife, without giving consideration or credit
for paynments made on narital debts during the period of separation.
Under these circunstances, and after considering all relevant
statutory provisions, we find no inequity in awarding the marital
residence to the wife. |In support of the award of the equity in
the marital residence and the assignnment to her of the indebted-
ness, we note that in viewing the relative earning capacities, both
present and future, the wife is the only party which is reasonably
capabl e of satisfying the indebtedness. The wife, in a financial
statenent filed wth the court dated Cctober 1, 1996, stated that
her net nonthly incone was $6,613.00. The husband' s financi al
statenent, filed Cctober 1, 1996, placed his net nonthly i ncone at

$2,663.88 —1less than one-half that of the wfe.

We find that the evidence does not preponderate agai nst the
trial court's decisionto award the wife the rental property al ong

with the attendant debt on that property. Al t hough the rental



property was marital property, the husband had no i nvol venment with
it during the marri age and nmade no paynents on the nortgage or the
ot her debts incurred to inprove the property. Further, while the
court found that there was equity of $23,000.00 in the rental
property, this finding, apparently, was w thout regard to the
addi tional expenditures over and above the receipts from the
nortgage on the property which were required to make the renta
property |I|ivable. Nevert hel ess, after giving the wife credit
(herei nbefore di scussed) for the paynments made during the parties’
separation, little, if any of the equity in the rental property

remai ns.

We recogni ze that the division made by the trial court is not

entirely equal division. It is well-settled, however, that:

The trial court's goal in every divorce case is to divide
the parties' marital estate in a just and equitable
manner. The division of the estate is not rendered
inequitable sinply because it is not mathematically
equal , Cohen v. Cohen, 937 S.W2d 823, 832 (Tenn. 1996);
Ellis v. Ellis, 748 S.W2d 424, 427 (Tenn. 1988), or
because each party did not receive a share of every item
of marital property. Brown v. Brown, 913 S.W2d [163] at
168. Marital debts should, where possible, follow their
associ ated assets, Mndelli v. Howard, 780 S.W2d 769,
773 (Tenn. App. 1989), and should be apportioned by
considering the reason for the debt, the party who
benefitted fromthe debt, and the party better able to
assunme the debt. Mahaffey v. Mahaffey, 775 S.W2d [618]
at 624. In the final analysis, the justness of a particu-
lar division of the marital property and allocation of




marital debt depends on its final results. See Thonpson
v. Thonpson, 797 S.W2d 599, 604 (Tenn. App. 1990).

Roseberry v. Roseberry, 1998 Tenn. App. LEXI S 100, citing Qurtis v.
Curtis, 1997 Tenn. App. LEXI S 488.

In our estination, the division of the narital estate in this

case neets the criteria set out in Roseberry.

Wth regard to the debt owed to the husband' s busi ness part ner
in the ambunt of $25,000.00, the evidence does not preponderate
against the trial court's judgnment assigning responsibility for
paynment to the husband. The wife testified that she received no
benefit fromthe $25, 000. 00, which was, as herei nbefore noted, used

to finance the husband's new busi ness.

The husband conpl ains on appeal that "the Trial Court failed
to award an adequate nonetary judgnment to [him for personalty
denied to himby the [wfe]." It appears that the parties had a
difficult time agreeing on a date and tinme for the husband to pick
up the personalty which was awarded to himbut still inthe wife's
possession at the tinme of divorce. On February 21, 1997, the
husband filed a notion "for an Oder requiring the plaintiff to
turn over those personal itens that she was required to do pursuant
to the Court's Opinion of Cctober 4, 1996." On May 21, 1997, the
husband filed a notion for a hearing "to determ ne the val ue that

the plaintiff my owe for her failure to turn over all of the



respective property that the defendant was to receive pursuant to

the various Court's Orders ..."

A hearing was held on July 28, 1997 to determ ne the val ue of
t he husband's property not returned by the wife. The trial court's
order dated August 25, 1997 states in part:

the Court having heard the statenents of counsel,

testinony of the parties and their w tnesses and the

record as a whole, fromall of which it is accordingly

ORDERED . ..

1. That the defendant, David M King, is hereby

awar ded a Judgnment against the plaintiff, Ann King in the

anount of $511.03 being made up of $150.00 for the

failure to return a sofa and $361. 33 for discretionary
costs for the costs and expenses of the hearing of this
cause.

The apparent thrust of the husband's argunent on appeal is
that the trial court failed to award him sufficient credit for
personal itens not returned by the wife. There is no transcript of
the hearing in the record, and, therefore, no testinony in the
record as to what itens were not returned by the wife. There is a
single handwitten, unsworn and unsigned exhibit in the record

styled "itenms not returned,” with alist of various itens and their

esti mat ed val ues.

In the absence of a transcript or a statenent of the
evi dence, we nust conclusively presune that every fact
adm ssi bl e under the pleadings was found or should have
been found favorably to the appell ee. Leek v. Powel | 6 884
S.W2d 118, 121 (Tenn. App. 1994); citing Lyon v. Lyon,
765 S.W2d 759, 763 (Tenn. App. 1988).
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The evi dence does not preponderate against the trial court's
j udgrment awardi ng the husband $511.03. There is no nmerit in the

husband' s second i ssue.

The wife argues that this is a frivolous appeal. W do not

find this appeal to be frivol ous.

We affirm the judgnment of the trial court in all respects.
Costs are assessed to the appellant and this case is remanded to

the trial court.

Don T. McMurray, Judge

CONCUR:

Houston M Goddard, Presiding Judge

WIlliamH | nman, Senior Judge
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This appeal cane on to be heard upon the record from the
Chancery Court of Anderson County, briefs and argunent of counsel.
Upon consi deration thereof, this Court is of opinion that there was
no error in the trial court.

We affirm the judgnment of the trial court in all respects.
Costs are assessed to the appellant and this case is renmanded to

the trial court.

PER CURI AM



